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intentionally and knowingly 


did possess with intent to distribute, a Schedule 12 
narcotic drug controlled substance, to wit, &gpxexicuccoly 
3 P ' 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 
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Laited Stavco Attorney 


CHARGE OF THE COURT 
THE COURT: Ladies and gentlemen, as a 


preliminary matter, you have heard witnesses cautioned about 


keeping their voices up, and that naturally applies to me too 


If any of you heve any difficulty in hearing what I say at 
any time, I would appreciate it if you would raise your hand 
or indicate it in some way, and if counsel think that anyboda 
is having difficulty in hearing me, I would appreciate it if 
you would let me know. 

First, by way of logistics, what I will do now 
is give you the instructions of what I believe to be the law 
that.controls your deliberations in this case, and then I 
will excuse you for a few minutes, ten or fifteen minutes or 
so, while counsel for either side have an opportunity to 
make suggestions or changes or criticisms, anything they > 
think I may have left out or should have said differently. 
After I have considered what they have had to say, I will 
call you back, give you a few housekeeping instructions and 
in any event make any changes that I think come from either 
side-or from any of the three lawyers that ought to be made. 

So when I send you back, send you out to the 
jury room after the charge, it will be the last time I will 
say, "Don't form or express any opinion." But even though 
it is only for a short time, and even though I expect there 
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won't be any material change, because — all I think I 

am going to do 1t right the first time, I am no more infallible 
than anybody else, and it may very well be that counsel will 
call to my attention something I said which, although I 

should have thought of it, will give a different slant to 
something I said or something additional which might give you 
an entirely different approach to a particular problem. 

First I am going to briefly refer to the issues 
and then I am going to outline the general principles which | 
the law bes developed for your guidance as to how you should 
determine those issues. 

Let me say at the outset I am going to submit: 
the indictment to you in a somewhat unorthodox fashion, in 
that I am not going to submit the first count first. I am 
going to submit the second count first. 

The indictment, you recollect, has three 
charges: first, conspiracy; second, the felony of 
distributing or possessing with intent to distribute the 
2-1/2 kilos of cocaine which were in that white tennis bag; 


‘ 


and third, the felony of possessing with intent to 


distribute the half kilo of cocaine which was in the gold: 


station wagon. I am going to submit those counts in order 
of, first, the second count, first I am going to submit to 


you the second count, which is the tennis bag count; then I 
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em going to submit the conspiracy count; and then the gold 
station wagon count. 

You recollect that I have told you that the 
conspiracy count and the gold station wagon count only 
relate to Ochoa. The second count relates to both defendants 

So the first question that you will have to 
decide, under the rules which I will shortly explain, will 
be: Did these defend ints or either of them, in the early 
morning hours of April 2, 1975, knowingly and wilfully 
possess with intent to distribute the 2-1/2 kilos of cocaine 
contained in that white tennis bag? If your answer to that 
question is in the negative as to either defendant--that is 
to say, 1f you have a reasonable doubt on the subject--that 
is an end of your deliberations as to such defendant. You 
must acquit him. If, on the other hand, you answer that , 


question in the affirmative as to either or both, you may 


convict him or them of the second count, which concerns 


itself with that particular 2-1/2 kilos of cocaine. 

Whatever your conclusion is, that ends your 
deliberations as to Osorio. But if you have convicted Ochoa 
of the second -- tennis bag -- count, then you should go on. 
and consider whether he is guilty of conspiracy and of the 
gold RS wagon count. And, as I will-tell you later, 


the gold station wagon count depends on the conspiracy count 
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in the terms I will tell you. | 

There are rules that the law has provided for 
your ruidance. The first and in this context the most obviou 
1s the one I mentioned to you when you were being selected, 
namely, that you are here engared in trying two lawsuits. 
Each of the defendants before you is entitled to have his 
guilt or innocence separately considered. Each defendant is 
being, tried before you as a matter solely for the Court's 
convenience. You have two separate lawsuits before you, and 
you should consider the evidence separately as to each 
defendant. 

In this context it should be obvious t you that 
none of the evidence of the events prior to the evening of 
April 1 has any bearing on the guilt or innocence of the 
defendant Osorio. E... 


The next cardinal principle, which I have also 


ment'oned, is that it is you who must weigh the facts.  Nothing]| .. 


I may say about the facts or you may conceive that I think 
about them has any relevance whatever. It may ERF you 
that I M have to tell you that. Under the federal law I 
have the power, if I wish to exercise it, to tell you exactly 
what I think about the facts and exactly what I think about 


the credibility of the several witnesses, just so long as I 


make it clear to you that you are not bound by my views on 
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that subject. 

Why do I tell you I have the power to exercise 
it if I don't intend to use it? Simply for this reason: I 
want you to understand thoroughly that it is my profound 
conviction that the jury system only works if indeed the jury 
totally disregards. anything they may think the Judge feels 
about the facts. So I just want you to realize that I am 
not telling you this to take care of some formality I have 
to meet. I am telling it to you because it is my profound’ 
conviction that unless you follow this particular instruction 
justice may not be done in this case. 

As the finders of fact, ,ou will of course be 
judges of the credibility of witnesses. There is no mystery 
about how you judge the credibility of witnesses. Every 
day in your life you have occasion to judge the credibility 


. * 
of people with whom you come in contact. "Members of your 


family, your friends, your business associates, competitors, - 


everybody who speaks to you, wants you to believe what he or 
she says. And in the course of your daily existence you 
develop certain criteria or antennae by which you judge the 
weight you will put on what people are saying to you. 

The theory of the jury system is that it is 
better to have bee aiat of twelve persons than of one. 


After all, if any one person had to make a decision as to the 
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credibility of these witnesses, he or she would have only 
one set of criteria, one set of 1366 PREE PEA to go by. 
The jury, on the other hand, has twelve such sets. And the 
law says -- and I agree with it -- that a sounder result is 
reached if twelve sf you pool your common experiences in 
making your decision. 

Of course, that only works if you do what the 


law contemplates, namely, discuss the matter with each other, 


of the experience and judgment of the others. 

Incidentally, your function in this regard is 
the rule that your recollection of the facts controls. 
What. I may remember or whe: counsel may remember is wholly 
immaterial. It is your recollection that controls, and if 
you have any question about anything that seems important to 
you, you can have the stenographer read back pertinent HEN 
of the testimony. Even then, if you disagree with what 
the stenographer reads back, your eee controls. We 
are all fallible. You are fallible too. But the law TP 
the responsibility on you. So if your recollection is 
different from what the E PPRT BIETE A done, you have just 
got to assume the FOE EN made . mistake. 


As I say, we are all fallible, the lav places 


so that each of you, with an open mind, can get the benefit 
e 


the responsibility on you, and you must make the decision. 
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That does not of course mean that n should arbitrarily 
disregard what the itensarepler has said. But if, after 
having, given consideration to the fact that he was writing 
it nón as it came, you still disagree, you have the 
Pesponsibility and you have to make the decision. 

In talking about responsibility .s between 
various people here, one thing that is exclusively my 
responsibility and not yours is what, if any, punishmen: 
these defendants or either of them should have in the event 
you find him or them guilty. The law imposes that obligation 
on me in the event you find guilt. 

I trust you to find the facts, and you must 
trust me to deal with any responsibility that your verdict 
may impose upon me. ! 

The law has certain guidelines. One is that you 

e 
are entitled to take into account the interest that any 
witness may have in the outcome of this action. To start 
off, a defendant obviously TOR ian He wants an 
acquittal. That is his interest. The defendants, on the 
other hand, claim that various of the Government witnesses, 
T— the Government agents, Assistant United States 
Attorney Nesland, and Mrs. Seltzer, had a professional 


“interest in the outcome of this case which might have given 


them a motive to faisify, and that you should regard them as 
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interested witnesses. | 

The point is that it is for you to say whether 
and to what extent any witness has an interest in the 
outcome of the case and,if so, whether and to what extent 
such irterest has influenced his or her testimony before you. 

Obviously, you don't just reject a witness out 
of hand because he or she may have ar interest, but you 
beddtibae the extent of such interest and decide. what effect, 
if any, it had on the testimony. 

; Isn't that what you do in everyday life? 

people who talk to you have an interest in having you 
believe what they say. Otherwise, by ari large, they would 
not bother to say anything. In everyday life you take their 
interest into ETIES in evaluating what they tell you, and 
that is precisely what you do in the juiy room. Pr 

Substantially all the Government's evidence 
came from a police officer of one sort or ——— As I 
told you when you were being selected, the testimony of a 
police officer or of an Assistant United States Attorney is 
to be Judged in exactly the same say as you judge the 
testimony of any other witness. How did the witness appear to 
you on the stand? Did h^ seem candid? Was he forthright in 


answering questions, especially on cross-examination? Did he 


appear to you to be trying to influence the outcome of the 


^ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


. 


FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


1236 
wel52 Charge of the Court 
case or merely to be trying to tell you truth as he saw or 
remembered it, he or she? Did he or she have an opportunity 
accurately to observe what he or she was talking about? In 
sum and substance, did he or she appear to you to be the 
kind of person and to give the kind of testimony upon which 
you would rely in making important decisions in your daily l 
life? | 
Then there is another rule of general applica- 
tion, which is that if you find that any witness who has 
testified before you has deliberately lied on a material 
matter -- that is, an important matter; "material" means 
important to the issue to which the witness was addressing 
'"him- or herself at the tine of the testimony -- if any witness 
has deliberately lied on a material matter, you may,if you 
wish, reject and disregard everything that particular witness 
AES * 
has said, but you are not required to do so. You may reject 
part of his or her testímony that you find to be untruthful 
and accept and act upon such part as you find to be truthful. 
Again, that is just common sense. In your 
ordinary experience some person may have told you a lie and | 
you may say.to yourself, "I am never going to believe 
anything he or she may ever say again. Life is just too 
short to be bothered by trying to sort out truth from false- 


hood as far as that particular person is concerned." On the 


SOUTHERN DISTKICT COURT REPORTERS, U.S. COUKTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 i 


1020€ 
wc153 i Charge of the Court 
other hand, you may, after some person has told you even 
some outrageous lie, consider the motives which caused the 
person to lie and conclude that in the future you would 
believe him or her if you found such motives did not exist. 

Like anything else, you must act in the same 
commonsense way in the jury room as you would act in your 
daily lives. 

Of course, this rule only.applies to testimony 
that is wilfully false. It has no application to a mistake 
which a witness may have made, and that again is common sense 

Another rule for your guidance that I mentioned 
to you when you were being selected is that the indictment . 
in this case is no evidence whatever. That is not for your — 
guidance. That is a rule of law that you are bound by. The 
indictment in this case is no evidence whatever of the ,. 
defendants' guilt or of any fact asserted in the indictment. 
As I told you then, it has no more probative value than if 
you see Mr. Iason call in the stenographer and dictate the. 


indictment out of his own head, with respect to no guidance 


at all except his lively imagination. The only thing that 


counts in this case is the evidence which is before you. By 
evidence I mean the testimony which you find to have been 
reliable. 


Let me turn to cnaracter or reputation testimony 
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Several witnesses were called who testified to Gabriel 
Ochoa's good character. You should consider evidence of 
character or reputation together with all other facts, all 
other evidence in the case, in determining the guilt or 
innocence of that defendant. Evidence of good character may 
in itself create a reasonable doubt, where without it no | 
reasonable doubt would have existed. But 1f, on all the 
evidence, you are satisfied beyond a reasonable doubt that 
the defendant is guilty, a showing that he had previously 
enjoyed a reputation of good character does not justify.or 
excuse the offense, and you should not acquit a defendant 
merely because you believe he is a person of good repute. 
This brings me to the question.of reasonable 
doubt. Let me define that term for you. The words really 
define themselves when you analyze them. The words define 
" *. 
themselves. And it is a burden which is placed on the 
Government only in a criminal case. It applies in no other 


Ld 


kind of a case. When you analyze 1t, that makes common 


sense. In a civil case all the plaintiff has to do is to 


establish his case by what 1s called a preponder nce of 
evidence, which boiled down means that it is more likely 
than not that what the plaintiff is asserting is true. And 
if the jury is satisfied of that, they are entitled to give ) 


the plaintiff his verdict. 
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Now, that may be fine, and indeed it is fine, 
when all that is involved is whether A should pay B some 
money. But the purpose of the Government in bringing a 
criminal case is, among other things, to authorize the 
Court to commit the defendant to jail. Whether I do or not 
is my respons:ioility. That responsibility is not yours. And 
our liberties would not be worth much if-it were aesti to 
put a man in jail simply hecause his guilt seemed more 
probable than his innocence. 

Therefore, the law says that guilt must be 
established beyond a reasonable doubt. There are two words: 
in that definition, "reasonable" and "doubt." The meaning 
of "doubt" is self-apparent. The word "reasonable," in the 


last analysis, is equally self-defining. It means a doubt 


for which you can give a reason. It is not just a fanciful 


: * 
doubt or an excuse for ducking a disagreeable duty. 


Nobody likes to be in the position of convicting 
; ‘ 
a fellow human being. But the law would also be in a sorry 
state if jurors would not take the responsibility of finding 
guilt where it is established beygnd a reasonable doubt. 
Also, the"reasonable"part of the tera goes 
to the essence of jury deliberations.. If one of you has a 


doubt and expresses a reason for it, and another juror has no 


doubt, the expression of the reason for your doubt will 
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probably do one of two things: It will either enable your 
fellow jurors to demonstrate that your doubt is unreasonable, 
or it will enable you to demonstrate to him or her that he 
or she should have a doubt. If you express your doubts or 
lack of them to each other, you should be able to resolve 
them one way or the other. 

Of course, the doubt, like éverything else in 
this case, the reasonable doubt, must be based on the evidenc 

or lack of evidence; not on something that you lay have 
heard on the outside or some impression or opinion you may 
have derived from the outside. It has to be based on evidence 
or lack of evidence. Otherwise how could you discuss it with 
your fellow jurors? 

All that you have in conmon with each other is 
what you have heard in this courtroom, and that is the common 
basis upon which you must base your deliberations., 7 

In this connection I may point out that while 
it is your duty to discuss your doubts or lack of them with 
each other and to listen to each other's views, you should 
adhere to any conscientious opinion which you might hold and 


not give it up merely for the sake of unanimity. The law 


simply requires you to do your best to convince your fellow 


jurors of the correctness of your views and at the same time 


to listen with an open mind to theirs and to make a conscientibus 
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effort to reach a result which conforms to the conscientious 
beliefs that each of you holds. 

I assume you are SN going to start unanimous. 

Unanimity comes from discussion among you and exploration 
of your doubts or lack of them, and discussion o* the evidenc 
or “ack of evidence upon which those doubts or lack of them 
ave based. That is how unanimity is achieved. 

Before I leave the question of reasonable doubt, 
it being so important, let me read another definition that. 
was given by a judge for whom I have great respect. I am 
quoting from him: "It is a doubt based on reason, which 
arises from the evidence or lack of evidence in the case. 

It is a doubt that appeals to your reason, to your judgment, 
to your common understanding and your common sense. It tin a 
doubt such as would cause you to hesitate to act in matters 
of importance in your daily lives. But it is not capricé, 
whim, or speculation. It is not a doubt that a juror might 


conjure up to avoid the performance of an unpleasant duty. 


It is not sympathy for a defendant. Let me repeat: It'is 


reasonable doubt." That ends the quotation. 
As you can see, it is not desi different from — 
what I said, but I just thought he said it rather well. 
Closely related to the doctrine of reasonable 


doub. is the concept of presumption of innocence. That 
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means that the Government has the burden. of proof in this 
case and that such burden never shifts. I have told you 
that the defendant does not have to prove anything. The 
point is that the presumption of innocence continues in his 
favor throughout the entire trial and remains there in the 
jury room until you have finally resolved it, if you ever 
do, by a verdict of guilty. It means this: Right up to the 
last minute, your discussion should include the proposition 
that the Government has the burden, and if the Government 
has not sustained that burden, that in it 1f can be the 
basis of a reasonable doubt. 

Before turning to the particular crimes with 
which these defendants are charged, let me discuss in some 
detail the testimony concerning statements the two defendants E 
are claimed to have made to Assirtant United States Attorney 
Nesland, which testimony, you recollect, took up most of ‘our 
day on Friday. 

The rules respecting statements made by an 
accused have carefully been worked out over the veda by 
the courts and the législature. They may seem confusing to 
you and it would not be appropriate for me at this time to 


try to explain to you the whys and wher: res of their 


various provisions. It is, however, my ‘Ligation to try to 


explain those provisions to you, and your obligation to 
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‘apply the law as I lay it down. 

Of course, the very first thing you have to de- 
cide 1s whether the statements that have been submitted to 
you -- either,as in the case of Ochoa, through a document 
signed by him or,2s in the case of Osorio, by Mr. Nesland's 
recollection of what Osorio had told him -- I thought some- 
body "id something; it is just the interpreter -- were 
actually made by Osorio and Ochoa, by the defendants, and 
whether they or either of them understood what they were 
saying, at the time they said it. 

Obviously, if you conclude that a defendant 
either didn't actually say what he is claimed to have said 
or didn't understand either the statement or the questions 
in respect to which it was made, you will pay no attention 
whatever to such statement for any purpose. 

In coming to that conclusion, you will of cdurse 
consider all the evidence you have heard, but perhaps crucial 
to the question is your appraisal of Mrs. Seltzer. Her 
testimony certainly must be fresh in your minds. I don't 
see any purpose in discussing it in any detail. | 

The question which vou have to decide, based on 
everything you heard her say or heard said about her or 


observed about her, is: Do you think she was capable of and 


did make the respective defendants understand the questions 
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which were being put to them, and, if SO, was she capable 
of and did she accurately translate their answers? If you 
answer these questions in the affirmative, you then must 
consider what use is to be made of the siiki, - 

Of course, in considering this proposition you 
‘must take into account all the arguments you have heard on 
this subject, including the argument that Mrs: Seltzer and . 
the defendants came from different cultures. You heard Mrs. 
Seltzer address herself to ues orale, and you heard her ` 
testify, ded your obligation is to make up your mind: Did 
she convince you thet she explained what was being ‘said to 
them, and did she understand what they were saying and 
properly repeat it? 

If you come to the conclusion, then,that these | 
Statements were understandingly made, you must then consider 
what use you should make of them. There are two uses you can 
make of a atatenent, as I told you at the time they were 
being given. One, you can use it under some círcumstances 
as evidence against a defendant, and in other circumstances 
merely as a touchstone for appraising his credibility 1f he 
should Say something different on the witness stand than he 
had said previously. | 


Obviously, the first is the more important use. 


It 1s affirmative evidence against him. And before you can 
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use it for that, you must be satisfied of ‘ariovs things. 
In the first place, of course, you must be satisfied that 
what he was saying he was saying voluntarily. Hé wasn't 
talking because he was under pressure or any kind of threats 
were being made to hím; he was talking voluntarily. The 
next thing you must be satisfied of is that he knew the natur 
‘of the crime of which he was charged. The next thing you 
must be satisfied of is that he knew he did not have to say 
anything if he did not want to, and anything he did say could 
be used against him if he said it. - Th next thing you must 
be satisfied of is that he knew he was entitled to a lawyer 
if he wanted a lawyer, and didn't have to say anything in 
the absence of a lawyer and didn't have to keep on talking 
in the absence of a lawyer. 
The next thing you must be satisfied with is 
* 
that he knew if he did not have enough money to etain a 
lawyer, the judge -- not me, but the magistrate, who was the' ; 
next judicia) officer he was to see => would appoint a lawyer | 
for him and the Government wo. ld finance such. And if he 
wanted to wait until all that had been taken care of, either 
wait until he got hís own lawyer or wait u^til the TA 


appointe a lawyer for him, he was at liberty to do so. 


If you are satisfied that he un ^rstood all 


that -- not merely that it was said to him by somebody, bit 
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that he understood 1t -- thenyou may consider what he said 


as affirmative evidence against him. If you are not 


satisfied with all those things, then yau may only consider 


«his statement. as a guide for corsidering his credibility as 


a witness to the extent that he may have said something 
different now than he said before. 

Now let us come to the specific charges. Count 
2, as I have told you, 1s the count referring to the 2-1/2 
kilos that were in that bag. It charges each of the Sai 
ants with knowingly and wilfully possessing that cocaine 
with intent to distribute the same, 

Therefore, we have got four different things. 


Did they possess the cocaine? When I.say "they," let us be 


consistent with what I told you before. I am going to talk 


separately about each one. Whichever defendant you are * 
thinking about: Did he possess the cocaine? Did he do so 
knowingly? Did he do so wilfully? And did he do so with 
intent to distribute? 

Rather than give you some abstract definitions 
of all those words, let me just use some examples. First, 
ARE E If someone that has been here during the entire 
trial, and therefore has heard the discussion about the 
cocaine, should pick that bag up with the cocaine in it, and 


if the cocaine should be in it and they should see it in 
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there, and carry it over and put 1t on my desk, at my 
request, they -- he or she -- during the period of carrying 
it from there to here would be in AIEEE A of the cocaine. 
It is perfectly sirple. It is possession of the bag. And 
if they had been here the whole time and knew what it was, 
they would be in knowing possession of the cocaine. So if 
someone knew the cocaine was in there and picked it up, put 
it on my desk during the time that they were doing that, it 
would be a knowing possession of the cocaine. | 
How-ver, if somebody should walk in from the 
door; and the cocaine was ín the bag and the bag zipped uP, 


and I say; "Listen, Mister, would you be good enough to pick 


up that bag and put it on my desk," and he came and picked 


it up and put it on my desk, he would be in possession of 
the cocaine because he would be in possession of the bag, 
but he would not know what. was in it, so he would not be ‘in 
knowing possession of the cocaine. 

Neither of those supposed people would be in 
wilful possession, because wilful implies the intent to do 
something illegal with it, and if all they were intending to 
do was to pick it up, put it on my desk, at my request or 
otherwise, they in one case would be in knowing possession 
if they knew what was in it, in the other case they would be 


just in possession without knowledge, and in neither case 
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would they be in wilful possession. Wilful possession is 
only if they knew it was cocaine and — ini s. (ing that I 
or whoever it is that gave it to them we; ^ go something 
‘unlawful with it. 

When I say “unlawful," I don't mean they have 
to know they violate any particular statute. They ees 
have to know the provisions of the drug laws of the United 
States. They just have to know that it is unlawful, know 
that it is something that is against the law that they are' 
doing. 


Let me put another example. Suppose there were 


somebody here who had & car parked outside and decides to go 


home with it. He drives home, and someone without his knowin 
it has put that bag of cocaine ir the trunk. The drivor of 
that bag is in possession of the cocine, because he is in 
possession and control of the car in which the cocaine 1s. 
But if he does not know the bag is t^.^e, he is not in knowing 
possession of it. 

| Suppose, further, that somebody is about to 
drive home and somebody else says, "Hey, you going back by 
the police station? Would you drop off this cocaine so they 
could put it in the vault?", and hands him a bag of wiati; 
He says, "Yes, I will drop it off in the police station." 


They put it in the vault. He would be in knowing possession 
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of the cocaine because he would know he had a bag of cocaine, 
but he would not be in wilful possession, because what he 
intended to do with the cocaine was lawful. | 

But suppose somebody says, "Look, we are going 
up to such-and-such a place, I have a bag of cocaine which 
I am trying to sell, would you take this up and give it to 
Joe Doskes as you pass, densi I have sold it to him?" Then 
that person would be in knowing and wilful pcssesion: of 
the cocaine, because he was delivering it to Joe Da@kes ..- 
provided, of course, that he knew that was unlawful. If he. 


thought Joe Doakes had some lawful reason for having the 


, cocaine, he would not be in possession wilfully. "wilfully" 


implies knowledge of evil, knowledge of violation of law. 
So your decision is, as to each defendant: 
Were they in possession of cocaine? There doesn't seem to 
* 


be much dispute about that. Did they know it was -- he -- 


I am making the same mistake I tell you not to make, With’ - 


respect to the defendant you are, considering, was he in 


possession of the cocaine? PUN I say, there doesn't seem to 
be much dispute about that. Was he in possession of the 
cocaine? Two, did he indt teal the .cocaine was in that bag?. 
If he thought it was sugar, if he thought the bag was empty, 
if he thought it was anything in there except cocaine, that 


is the end of the matter. Did he know cocaine was in that 
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bag; and, knowing that cocaine was in that bag, was he 
intending to deliver it to somebody for an improper purpose, 
a purpose he knew to be unlawful? 

Now, intent technically has to be an intent to 
distribute, but that more or less in this particular context 
automatically follows what I have told you. Because the 
only vhing, the only taing, that he could be intending to do 
with it under the facts in this case was to give it to 
somebody, namely, the Government agent, who obviously he did 
not eos was a Government agent, or to some other individual, 
for improper purpose, illegal purpose. 

So that is that crime, and I think I have made 
it clear. 

That, as I told you, is the case with respect 
to the second count, Count No. 2. With respect to Opes, 
that is all As have to consider. | 

With respect to Ochoa, if you acquit him of 


that, that is all you have to consider also, because that is 


the end of the case if you acquit him. If yov convict Osorio,| 


that is your verdict as to Osorio. If you convict Ochoa of 
that count, then you proceed to consider whether he is also 
guilty of conspiracy. 

i Conspiracy is defined in the statutes of the 


United States substantially as follows: If two or more 
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persons conspire to commit any offense against the United 
States and one or more of such persons does an act to effect 
the object of the conspiracy, he shall be guilty of the 
crime of conspiracy. It is very simple. 

Let me repeat. If two or more persons, any two, 
conspire $6. edunt an offense against the United States ^ 
one or wore persons does an act to effect the object of such 
conspiracy, he shall be — of the crime of such donita 

You can readily see there are three elenents of 
the crime, each of which must be established beyond a reason- 
able doubt. First, there has to be a conspiracy; second, the 
object of the conspiracy has to be to commit an offense | 


against the United States,which means to violate a statute 


of the United States -- and I will just tell you.as a matter 


of law that having cocaine with intent to distribute it 
violates a statute of the United States; and thirdly,.one 
or more of the conspirators has to do something to effect. 
such unlawful objective. 

What, then, is a con:.iracy? A POA RA in 
ordinary laymen's language is no more or.less than a common 
Mdbrtekinn entered into between two or more persons to: 
achieve some unlawful objective. 

We are always in our daily lives watching 


people engage in common undertakings. If three of you should 
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agree to have lunch together and send one of you ahead to 
the restaurant to reserve a table and m in your orders, 
you would be engaged in a common undertaking. A common 
undertaking only becomes a conspiracy, however, if the 
objective is unlawful. 

The first task, thea; is to determine whether 
Dario Valencia, Esau Correa -- I can't pronounce that -- and 
this man Don Robertu, about whom we have heard so much, and 
these other people — were involved in this, excluding these 
defendants now, were engaged in a common undertaking to 
violate the narcotics laws of the United States. If you 
decide that they were, then your next question 1s: "Did 


Li 


Ochoa join in that conspiracy? 


in writing and does not have to have any particular formality 
P 


attached to it. It is, as I have said, simply a common 
undertaking. Indeed, all conspirators don't necessarily 

have to know what the others are doing or have done. What 

is necessary, however, is that each conspirator knows the 
existence of the common undertaking, is aware of its unlawful 
purpose, and intends to further that particulis unlawful 


purpose. 


A conspiracy obviously does not have to be 
€ 


If you are satisfied beyond a reasonable doubt 


that such à conspiracy did indeed exist, then you should 
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consider whether the Government established, again beyond 
a reasonable doubt, that Gabriel Ochoa at some point became 
a knowing and wilful participant in such a conspiracy. One. 
cannot stumble into a conspiracy by a mistake. A person 
cannot be guilty of a conspiracy merely because he associates 
with others who happen to be so guilty. 

A person can be guilty of conspiracy only if 
he knows the common undertaking is afoot, if he knows that: 


such common undertaking has a particular unlawful purpose,. 


and if he wilfully, knowingly and intentionally decides to 


join in a common undertaking for the purpose of furthering. 
that particular unlawful purpose. I told you about wilfully 
and knowingly. 

Of course, once a person is found to have 
entered into a conspiracy, it is immaterial whether or nos 
he accomplishes hís purpose in doing so or whether he 
“ultimately receives any benefit from his conspiratorial 
conduct. It should be observed that a conspirator does not 
have to be aware of all the details of a conspiracy or the 
conduct ^" its various members. What is necessary, and 
without which one cannot be determined a àonspirator, is that 
he have knowledge of. the basic unlawful object of the 
conspiracy -- in this case the unlawful distribution of 


cocaine -- and chat it was his deliberate intent to further 
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that unlawful objective. 

I also mentioned the fact that there had to be 
an overt act, but in this case that does not concern you 
much, because one of the overt acts alleged in the conspiracy 
is the delivery of this particular cocaine in that bag on 
that morning of April 2, and unless you have already: found 
that overt act to have taken place, you are not considering 
this problem. 

Obviously, from what I have said, it follows 
that knowledge without wilful participation is not enough, 
and Gabriel Ochoa had no obligation to.expose the conspiracy 
because he may have known about it... Merely because Gabriel 
` Ochoa may have heard about the existence of the conspiracy 
does not make him a party to it. He has to wilfully and 
intentionally decide to participate in it and advance its* 
objectives. 

One of the persons the Government claims to have 
been a member of this conspiracy is that white shoe'd. man we 
heard so much about, who fetched the cocaine from the gold 
station wagon that: evening and then put it back again. That 
brings into play another rule of law which relates to the 
third count of the indictment, and that rule is that if you 


once enter into conspiracy for the purpose of committing a 


crime and one of your coconspirators does acts which 
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constitute the crime you have conspired to commit, you are 
just as guilty as though you did the act yourself. 

So if you conclude that Ochoa was a member of 
the conspiracy, this conspiracy that we heard about in the 
early days of this trial, in which Dario was involved -- 
you remember it; I don't need to repeat the details -- if you 
conclude that Ochoa was a member of that conspiracy, and 
that white shoes or whatever his name was was also a member 

‘of it and was carrying out one of the functions of the 
conspiracy by going to get the cocaine and bringing it back, 
then waite shoes' possession of that cocaine would be 
attributable to Ochoa and he "^uld be guilty of the third 
count in the indictment, namely, possession of the half kilo 
of cocaine found in the gold station wagon. 

Of course, you have to conclude that white e 


shoes knew what was in it -- cocaine; that he had the same 


mental attitude toward the cocaine that. these defendants -- 


MR. LYON: I am having difficulty hearing you, 


Jait Honor. 

THE COURT: You have to conclude tne ive 
shoes knew what was in it -- cocaine; that he had the same 
mental attitude in handling it that these defendants had 
that I told you about in respect to the tennis bag. If you 


come to those conclusions, then you may convict Ochoa of that 
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count as well. 

Of course, there has been a lot of talk about 
knowingly and imn eni, but you must understand that 
knowledge and intention are matters which you must infer. 

You indi infer beyond .a reasonable doubt. Before you find 
them to exist, you must find them to exist beyond a reasonabl 
doubt. But people don't go around with signs on —Ü ap | 
notice this sia I intend that." You don't get direct 
evidence of knowledge and intention; but you infer it from 
all the acts and conduct, all the acts and conduct of the 
particular individual whose knowledge and intention you are 
concerned with at the moment. And- you must infer, of Po 
beyond a reasonable doubt. 

Incidentally, any time I have told you through- 
out this trial that you must find a fact, you can just assume 
that I said that you must find that fact beyond a reasonable 
doubt. I think I have said it every time. There is no 


other way you find & fact in a criminal case. 


Ladies and gentlemen, I am going to ask you to 


leave, retire to the Jury room, ànd in five or ten minutes 


I will send for you. When I send for you, will the alternate 
bring back anything they may have left ‘i the jury room, 
including their lunch, because they won't go back in the jury 


room next time. 
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(The jury left the courtroom. ) 

THE COURT: Mr. iyon first. 

MR. LYON: I have no exceptions to the charge. 

THE COURT: Any requests? 

MR. LYON: Yes, I have some —— 

There was one point hen you stated that, 
referring to the conspiracy count -- and you explained that 
there had to be some intent involved in intent to distribute, 
with which I have no argument -- but you said that, of 
course, under these círcumstances the only intent would be 
the intent to distribute. At that point I think, respect- 
fully submit, that you should have -- and I ask that you 
now -- cleared up the fact that, of course, if he knew about 
the cocaine at that point, hiis it only intent would. be to 
distribute. i E 


THE COURT: I thought that was clear, but I will 


certainly make it clear. 


MR. LYON: In that regard you MifbieneS à number 
of times that the issue is whether he knew that the cocaine 
was in the bag. Under the facts of this case there is a good 
part of the case where there is even an issue as to whether 
he knew that the bag was in the car. And I think that might 
be a little confusing. The jury might assume that from that 
that he knew the bag was in the car, and I know that is not 


‘ 
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your Honor's intent. 

THE COURT: I will certainly bring that out. 

MR. LYON: And finally, will you explain that 
the third count, under the Pinkerton rule, he would be guilty 
of if he is guilty of the conspiracy. I think it naturally 
follows, uut I don't think it would hurt to make it clear 
that if he is not guilty of the conspiracy, of course the 
third count falls, just as,if he is not guilty of the second 
count, the other two counts fall. 

` THE COURT: I think it follows. It does not 

make any difference, because if they should bring in 
verdict of guilt on the third count and not on the. conspiracy 
I would set it aside. 


MR. LYON: I understand. But in all -- 


THE COURT: I think I have said it enough so as 
A ^ 


to have it clear, but 1f I turn out to be wrong it does not 
make any difference, because -- 

MP. LYON: I think you said enough that it was 
cl ar iuh die "econd count, but I don't know whether that 
Pinkerton is that clear. It was clear to me, I felt, only 
because we had discussed it before. Those are my only 
requests. 

THE COURT: Mrs. Solleder? 


MRS. SOLLEDER: Yes, Judge. I don't know whethe 
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this is a proper request or not. I have no exceptions. 
Just a request. Should they be told at what point the 
defendants had to know that there was cocaine in the bag? 
THE COURT: What do you have in mind? 


MRS.SOLLEDER: I mean, if they discovered it | 


too late for them to do anything, that does not mean that 


they had the guilty, wilful intent to possess it. 
THE COURT: What point do you think they might? 
¢. 


What is your theory? I don't like to give academic charges 
to the jury. What is your theory? 

MRS. SOLLEDER: That 1s the problem, Judge. 

MR. LYON: May we have a moment to consult? 
I think she made a very good point. | 

(Conference between Mrs. Solleder and Mr. Lyon.) 

MRS. SOLLEDER: Judge, as I said in my lan 
summation, at the point the bag is opened. If that was the 
first time they knew that there was cocaine 1n'the bag, then 
they could not have had all those requisites of wilfulness, 
knowing possession, intent ^o distribute, because at -hat 
point it was too late for them to do anything. 

THE COURT: I am inclined to agree'with that. 

MR. IASON: The Government agrees with that. 

THE COURT: Yes. I will say that. 


MRS. SOLLEDER: Now I have a couple of others, 
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Judge. Where you charged about circumstantial evidence, 
to show knowledge or intent, would you charge that the acts 
or the words must be such as to be inc “sistent with an 


absence of intent or knowledge? 


THE COURT: No. I think I have done enough on 


MRS. SOLLEDER: The last one I have, Judge, is: 

I — really like you to explain a little more whether the 
statement was knowingly and intentionally made with bot 
to the constitutional rights that this defendant Osorio had. 

THE COURT: I said he did not have. to talk witho 
a lawyer, did not have t^ .alk — a lawyer the Government 
paid for. 

MRS. SOLLEDER: As his testimony was, he thought 
the lawyer was there, Judge, and that Mr. Nesland did not*-- 
Mr. Nesland testified that he did not tell him "I am not your 
lawyer, I am your adversary." 

MR. IASON: I think his Honor included in | 
his charge that if the defendant did not urierstand at the 
time of MENE TEENE what was going on, it was not voluntai y. 
There was something to that effect about understanding in 
the question of voluntariness. | 

MRS. SOLLEDER: Just take into consideration his 


background, his lack of education, his state of mind and body 
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at that time. 

THE COURT: I think I told them all that. 

MR. IASON: Your Honor, I think it was already 
in there, and I think that any restating of it would over- 
emphasize it and would, in spite of your Honor's admonitions, 
convey to the jury that you were particularly troubled about 
chat point. I believe that has been stated. I understand 
your concern, Mrs. Solleder, but I think the Court has 
aliens Gaia de that point and that that is sufficient. 

; MRS. SOLLEDER: I will — that part that 
| he. thought his lawyer was in the inen] Judge. I think it 
would be better not to go into that much detail. But I do 
feel that the waiver of his constitutional rights soiis be - 
tested by -- obviously it always has to be tested by what : 
the person's intelligence is. E 


^" 
THE COURT: I tnink I said it, byt I will tell 


MRS. SONRISA: I have no further requests. 
ME. IASON: Your aaa I might have missed it, 
but I did not hea^ vou say anything about duratior o: the 


conspiracy. that to be a.coconspirator à defendant need not 


them that you don't think I said it. 3 


nave been in a conspiracy throughout its duration; it ie. 
sufficient if you join it at any point before it is concluded 
THE COURT: Let me. see whether I said that. 
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MR. IASON: As_I said, your Honor, I think you 


may have said it, but I didn't hear it. 
MR. LYON: I believe that was covered. 


THE COURT: Let me see what I have written 


MR. IASON: I think it is critical in the 
. Government's view of the case against the defendant Ochoa. 


THE COURT: No, I didn't say that. I didn't say 


MR. IASON: The Government would di that that — 
be included when the jury returns. 

MR. IASON: Your lionor, on the definition of 
‘conspiracy, as I heard what your Honor vas saying, it seemed 
to me that you were reading from the conspira-y statute in 
Title 18, section 371, whereas a different statement of | 
ie conspiracy statute in a narcotics sit dien bà me Ray 
more understandable to the jury under the circumstances of 
this case, which 50m 3T talks about to commit any offense 
against the United States, which is as I understood your 
Honor to be reading. The conspiracy statute in a narcotics 
section, of course, does not refer to committing any offense 
against the United States; it speaks more specifically in 
terms of violating the Marec fén laws. 


THE COURT: ` I told them the cocaine -- you are 
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more PAAR than other rdp because I have always 
given that in narcotics cases. If there is a better. one -- 

MR. IASON: I think that is a troublesome one 
for the defendant. . 

THE COURT: told them specifically sossvasied- 
of narcotics. 

MR. IASON: understand that. I am not pushin 
it. I did think I have an obligation to raise it. 

THE COURT: I will look at it next time. No. ` 
one has ever called it to my attention. It is too late this 
time. No one has ever called my attention to it before. 

MR. IASON: Because the language is substantiall 
different. I think my requests, as I say, for next time may 
make it clearer as to the way the Goverrment suggests. that. 
be handled. - ! ae 

The other one is the one I raised with you on 
Friday +- I just raised briefly: that the Government would 
ask for a charge on aiding and ab.tting. I think that is 
relev: it and may help the jury understand as to a possible 


theory for the Government, particularly as affecting the 


defendant Osorio -- as well, though, of the defendant Ochoa. 


THE COURT: I may be in error, but I will be 
consistently in error. 


Li 
MR. IASON: Again, ,^.. Honor, I just want to 
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raise that. 

I have, I think, one more brief point. On the 
third count, one of your anai wf, I think you said, to 
find the defendant Ochoa guilty on the third count, be 
naso that white shoes knew about the cocaine. I think 
that that is a legitimate position to take but not one that 
I necessarily agree with. It is possible that white shoes 
could have been simply a messenger and he could’ have been 
in the position that the defendants SERA claim,.meaning he" 

could have been told, "Go get a package out of the gold 
station wagon," without knowing what the package was. But 

4f whoever sent him was a coconspirator and knew what was in 
the package, that of course would be sufficient for the guilt 
of the defendant Ochoa on that. So it would not -be necessary 
that white sees knew what was in the package. e 


THE COURT: That is correct. 


. MR. LYON: Your Honor, I have no argument with |* 


the two points about the duration of joining and Mr. Iason's 
point about white shoes possibly being only a messenger but 
on the direction of somebody he knew. My only suggéstion is 
that, if it is repeated now, it could be devastating to the 
a etie unless along with it is the comment that of course. 
they must consider that if he never joined they don't have to 


worry about the duration of it, and if he didn't know, then 
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that issue does not come up. Just since we are bringing 
something that might have come in the original ck rot, I 
would like that part to come together. 

THE COURT: All right. 

MR. IASON: Of course, your Honor, that is j 

'" relevant also with respect to the point that Mr. Lyon made -— 
frankly, I thought 1t went withoüt saying -- that bringing 
them up now may be legitimate, but of course it does 

. emphasize certain aspects of the defense side of the case. ` 

THE COURT: I think you are about even on that. 

MR. IASON: Yes; sir. 

MR. LYON: I have no objection if when you 
mention about the third count, you can say that if he 1s guilty, 
he can be guilty of the third count, you know, and repeat j 
it, and then say: Of course, if he is not guilty of the * 


c^nspiracy -- I don't care, as long as we get both sides in. — 


Because on either, I have asked what hs has asxed,. just so it 


does not look -- ) 
TE COURT: There is no objection as to exhibits, 
I assume? 
MR. LYON: Of course not. 


THE COURT: If they want any exhibits, they can 
MR. IASON: No objection. 
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MR. LYON: Of course, we mentioned, whether that 
was Ou the record or not, but just in the event, as to the 
statements, that there be a strip on the question of bail. 

THE COURT: Yes. I won't tell them about that. 

MR. LYON: No, I didn't mean that you did. 

MR. IASON: à understand that for the Government 
your Honor. That does bring up a point I must raise briefly. 
You mentioned to the jury about sitting late this evening. 

MR. LYON: Suppose they ask for the cocaine. 

MR.IASON: With the Court's permission, after 
5 o'clock or so at night, I should b.:e this cocaine locked 
up or else I am going to be -- 

THE CCRT; The cocaine you can lock i right 
now. Thev don't get tne cocaine. 

MR. IASO' Ordinarily, your Honor, the Govern- 
ment is obliged to keep all the exhibits present. » 

THE COUFT; No, the cocaine you can lock up 
right now. They don't get that, in any: event. 

(Jury present ) 

THE COURT:. Ladies and gentlemen, I don't think 
I need to make any changes that are material, but I told you 
with spect to Ochoa, in fact both " them, that he had to 


know the cocaine was in that bag, and it was suggested that 


* might be deciding for you that he knew the bag was in the 
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car. Of course, I didn't intend anything like that. He has 
to know the bag was in the car; he has to know about the bag 
before it is relevant that he knows what is in it. I certain 
ly did not intend to skip over. your reasoning in that | 
respect. | 
Cne thing that preter including the Govern- 
ment, seems to pee I might not have beén clear on. Every- 
, body agreed that when Mr. Osorio was in ‘the front of the car 
he opened the bag. That much is agreed upon. I am not 
going to give the contentions of the parties on either side. 
But if that was the first time he realized that there was 
cocaine in it; that would not satisfy his knowledge. I mean, 
if that for the first time he realized there was cocaine was 
when he opened it, at that point, that would not be enough 
in that respect for Osorio, or anybody else. E 
MR. LYON: The same thing as to Ochoa? 
THE COURT: I said as to anybody else, yes. 
On the other hand, on the question of conspiracy, 


it is wholly immaterial when, at what point in the sonat reer - LI 


B 


this applies only to Ochoa, of course.-- it is wholly 
immaterial at what point in a conspiracy a member joins it. 
It car be at the beginning or at the end, just so long as he 


joins it for the purpose of furthering its unlawful objective. 


But in that connection, of course, I remind you 
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that in order to join it he has to have the knowledge of 
what it is all about. In this particular case, before you 
“come to that point, he has got to have had the knowledge 
of what was in that bag at tbe time he delivered it. 
With respect to the third count, two things. 
I remind you the third count depends on the conspiracy count. 
So you cannot, just as you cannot reach the ganian count 
with respect to Ochoa without having concluded he was guilty 
on the white bag count, so you cannot reach the third count 
without having concluded he is guilty of conspiracy. | 
In that connection I also told you that on the 
rule that permitted you to attribüte wnite shoes' knowledge 
to Ochoa, that before you could attribute his act to Ochoa, 
you would have to find that he knew, had the same knowledge 
and intention: that I said these two defendants would have 
with respect to the tennis bag. But that is only a substitut 
for Ochoa's knowledge, if you find that Ochoa knew what 
white shoes was doing. If you find that Ochoa knew what. 
white shoes was doing, then if white shoes had been an 
PSSN PPE Mdb would not excuse Ochoa. But if HS 
finá that Ochoa was a member of the conspiracy, then you 
would not have i find that he knew wnat white shoes was doin 
necessarily, 1f white shoes had the knowledge. But if you 


had reasonable doubt as to whether white shoes had the 


LJ 


" ^ 
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knowledge, you could still convict Ochoa if you concluded 
that he did. know what white shoes was doing and had his 
own knowledge and intent with respect to white aniic: 

Have I made that clear? 

Of course, I again remind you that you don't 
eens to these things unless you find he had the knowledge 
with respect to that particular bag in the first place, 
pointing at the white bag. . 

Now, on housekeeping matters, in the first 
place your verdict has to be EFNA RENY There is no such 
thing as a non-unanimous verdict in a federal criminal case. 

Second peint: If you want any exhibits, just 
ask for them and they will be sent in to you. And you will 
recollect that I told you that the statement which Ochoa 
signed is evidence only inibi him and not evidence aginst 
Osoric. To highlight that, the Government has produced, 


will produce, for sending in if you esk for it, a fresh 


Xerox copy with any references to Osoric left out. That is 


to highlight the fact that it is only evidence. against 
Ochoa; it doesn't make the thing ununderstandable. 
: If you want testimony read back, just ask for it 
And of course you won't remember exhibit 
numbers. Just describe the exhibit. If you want testinony 


read back, describe what you want and have it read back. But 
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üt course 17? you want that, don't expect instant replay, 
because obviously, in the first place, we hare to figure out 
exactly what you.mean. The question you will ask will not - 
have been in either counsel's mind at the time they were 
asking a question, probably. So we have to figure out what 
you mean, we have to find it, then w2 have to get agreement 
between counsel as — answers your question. If abad 
cannot agree, I wiil have to decide for them. I may call 
you in and get more explanation. But all that takes time. ' 
Then the stenographer has to get it organized, s^ he. can 
read it to you. All that takes time. So if you ask for 
testimony, unless it is very vital and you just can't go on, 
Just put it aside and go on in your deliberations and in due 
“ime you will hear from us. 

If you want aasthtag in my charge repeated or 
explained, don't have any hesitancy in asking me. You kndw, 
_I am an expert iu this field, and experts when they talk get, 
in the habit of talking in shorthand. You have heard 
doctors talking to each other. You haven't any idea what 
they are talking about. Well, lawyers oot ‘the same way. I 
tcy in my charges to overcome that and talk to you and 
express it in language that & iayman would easily understand, 
but it may be that I have not done that. E : 


So have absolutely no hesitancy in telling me: 
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"On this question would you- please repeat or elaborate?" 

One thing I never want you to do in any message 
you send out to me, and that is tell me how you are standing 
at any one time on any given issue. The reason for that is 
obvious when you think about it, but you might not think 
about it unless I mention it. | 
ia If you should tell me that you are deadlocked =- 
I am not suggesting you are going to be -- but if you should 
tell me that you are deadlocked, I may think it wise to kind 
of Vendu dini you as to ways and means of ded on your 
deliberation and breaking your deadlock. If I know you are: 
ten to two or eleven to one or something like that, there is 
no way I can possibly talk to you without giving the two or 
the one the idea that I want him or them to go over to the. 
majority because I think the majority is right. But if t 
don't know, then I can talk to you without giving you any 
impression, because 1 just ar trying to help you achieve 
unanimity, and if I. don't know which is on one side, which 
is on the other, I am not expressing any views. 

So you can tell me you are deadlocked ten to 
two, if.you want to, just so long as I don't know what the 


ten is and what the two is. I am not suggesting you are 


going to be deadlocked, but that is just for your information}: 


I will] see counsel at the side bar. 
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THE COURT: Anything I forgot? 

MR. LYON: Judge, on the issue of wilfulness, 
you mentioned tha., as per request, in "^ event they 
suddenly ¿ət knowledge when the bag was opened, that might 
be too late for it to be wilful. You limited it to Osorio. 
i did what I should not have done: I called out from the 
table and I said: "Does that apply to Ochoa too?" | 

THE COURT: I said that. I answered you.. 

(In open court) 

THE COURT: 111 you swear the marshal. 

(The marshal was duly sworn.) 

THE COURT: .Ladies and gentlemen, I submit the 
case to you with full confidence that you will do justici 
between these defendants The alternates remain seated. 
The jurors please retire. - 

(At. 1:13. p.m., the jury retired to deliberate.) 

THE COURT: Lady id Sahidin. I HE you for 
your attention. It turned out that we didn't need you. It 
looked as though we would get one of you there for a while one 
day. So it was like an insurance.policy: you pay the premium 


ard you don't use 1t. I hope youfound it an interesting 


experience. You are discharged with the thanks of the court. 


(The three alternates left the courtroom. ) 
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MR. LYON: Your Honor, before the jury comes in, 
was there a second note? 

THE COURT: Yes. They want to know if I can 
give them a copy of my charge. 

MR. LYON: Very well. Just that if you would 
give then a copy of your charge. 

THE COURT: Apparer*ly there was a misuncerstand 
ing. Bring them in. I understood that the first note was” 
going to be answered. 

MR. IASON: Your Honor, maybe Mrs. Solleder and 
Mr. Lyon would want to find out -- 

MR. . N: What is it? 

THE COURT: I thought you agreed that we could 


say that t answer was, there was no evidence. ` 


MR. LYON: We agreed that that was tne fact, but 


we thought that that shonld be -- I don't know if you -have 
discretion to send it in. 
' THE COURT: I thought you agreed to send it in? 

MR. LYON: No, not that. 

THE COURT: Well, I will tell them. 

MR. IASON: Your Honor, if there is any request, 
I have a redacted version now of the statement as well. I 
just want it taken care of. I have shown it to Mrs. Solleder 


* 
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(At 4:05 p.m., the jury returned to the 
courtroom. ) 

THE COURT: Do you have.that message you sent 
out the first time? 

THE FORELADY: Yes, I left it inside. 

THE COURT: You understand that counsel agree 
that there was no evidence in the record to answer either 
of those questions you sent the first time. 

Now, the second question you have asked: Is it 
possible that you have a written copy of the judge's charge 
to the jury? Well, the first problem with that is, there 
is none. I had notes from which I spoke, but I have no 
written copy; and ever if there was, it is not the practice 
to do it. But if there 1. any specific question you vant 
me to elaborate on, just send out a note and I will elaborate 
or if you happen to know what it is. 2 

THE FORELADY: We were concerned with which 
charge we should consider first and second and how you told 
‘us the second charge first -- 

THE COURT: I told you you had io denetddr first 
tue accusation that the two defendants, or either of them, . 
were guilty of knowingly and wilfully idttates te cocaine 


which was contained in the whitebag. And if you were 


satisfied that either or both of them knowingly and wilfully 
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possessed that cocaine, you should convict of the second 
count of the indictment, which is the count that alleges 
that knowing and wilful possession. 
If you acquic on that, that is the end «ci the 
case as to all defendants or as to the ones you have acquitted. 


You could acquit either of the defendants, and that is the 


end of the case as to that defendant. If you convict, on 


the other hand, Mr. Ochoa on that count, you may go on and 
consider whether or not he is guilty of conspiracy. If you 
find him guilty of conspiracy, you can T on and consider 
whether or not he is guilty of the second ee 

THE FORELADY: Station wagon. 

THE COURT: -- station wagon count. Does that 
clarify it? | 

THE FORELADY: For me, your Honor. ‘ 

THE COURT: Yes. ‘The confusion is that you 
consider the second count first. 

THE FORELADY: That was our confusion. 

"THE COURT: It is the second count in the 
indictmert but the first court to consider. 

THE FORELADY: To be considered. i 

THE COURT: That is why I tried to call it the 
tennis bag count rather than the first count. First consider 


the tennis bag count, “hen consider the conspiracy. count, and 
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then consider the gold station wagon count. 
THE FORELADY: All right. 


MR. LYON: Your Honor, may we approach the 


(At the side bar) 

MR. LYON: Your Honor, I know you have said a 
number of times that if you acquit on the second count that 
you aren't to consider the first, it 1s the end of the case. 
I don't know if that is clear to tnem. In other words, if- 
EANA on the second count for either of them, that 
person is acquitted of the entire case. 

THE COURT: If it isn't clear to them and they 
acquit on that and convict on anythim, else, I will set it 
aside. 

MR. LYON: But they may be working for nothing. 
Because I see, you know, they did fail to remember. It is 
not seas to remember all of these things. 

THE COURT: I think they have it clear. 


(In open court) 


THE COURT: Ladies and gentlemen, you may 


resume. 
(At 4:10 p.m., the jury left the courtroom, ) 
(At 6:45 p.m., the jury returned to the courtroo og 


THE COURT: Ladies and gentlemen, I take it 
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you are not about to come up with a verdict and "ou dit né 
hungry. So I am going to send you out to dinne^`. 

Just bear in mind that you will be in the custod 

‘ of the marshals, and the marshals are no — likely to know 
what you are thinking than I am or couasel for either side. 
So while you are away, don't discuss the case at all while 
you are in the company of the marshals. 

And, beyond that, there must be some tension ‘ee 
building up in the process of discussion. .So use the 
opportunity to relax the tension. If you have been arguing 
with each other, don't sit next to the person you were 
arguing with. 


(At 6:50 p.m., the jury left the courtroom.) 
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